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A District Court of The United States for the Dis- j 

trict of Columbia 

i 

Habeas Corpus 2061 
Haywood Pope, petitioner 

; 

VS. 

United States of America, Ray L. Huff, C. 0. Botkin, 

respondents 

i 

| 

United States of America, I 

District of Columbia , ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Petition 

j 

Filed February 17, 1940 

District Court of the United States for the District of 

Columbia 

Habeas Corpus 2061 j 

i 

! 

Haywood Pope, petitioner j 

vs. | 

United States of America, Ray L. Huff, C. 0. Botkin, 

RESPONDENTS 

Lorton, Virginia, 

County of Fair fax, ss: 

To the Honorable Court for the District of Columbia: 

Comes now petitioner, Haywood Pope, and respectfully 
shows to this Honorable Court, that he is a citizen of the 
United States, a resident of the City of Washington, D. C. 

That he is now illegally imprisoned and restrained of his 
liberty in the District of Columbia Reformatory, at Lorton, 
Va.. County of Fairfax, State of Virginia, within the jurisdic¬ 
tion of this Honorable Court, by the custody of the Upited 
States District Court for the District of Columbia, and being 
held in the custody of Ray L. Huff, general superintendent of 


i 
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D. C. Penal Institutions, and C. 0. Botkin, Resident superin¬ 
tendent of the said reformatory, and the circumstances and 
cause of his imprisonment in the said reformatory are as 
follows; to wit: 

The color of authority of and by virtue of which said insti¬ 
tution and court restrains and imprisons your petitioner, is by 
a commitment issued by the United States District Court of 
the District of Columbia on the 18th day of February 1938. 

The said warrant of commitment was issued pur- 

2 suant to a plea of not guilty of indictments standing 
against your petitioner in the said court, and judgment 

order and sentences rendered and imposed by virtue of the said 
not guilty plea. 

Wherefore, Petitioner prays that this Honorable Court take 
notice of and examine their records (now in possession of the 
clerk of the District Court for the District of Columbia) and 
if deemed necessary, your petitioner be granted copies of 
records from the said court. 

Your petitioner further states, avers, and shows this Hon- 
able Court that the said superintendent for the District of 
Columbia Reformatory and the United States District Court,, 
is now wholly without authority of the law, to further re¬ 
strain and hold in imprisonment your petitioner for the fol¬ 
lowing reasons, to wit; 

Wherefore, Your petitioner now prays this Honorable Court 
to issue and order out from under the seal of this Honorable 
Court and direct to the aforesaid superintendent, and United 
States District Court, who is now restraining your petitioner 
in the District of Columbia Reformatory under an order 
issued from the District Court for the District of Columbia 
to the United States Marshal, who in turn is causing your 
petitioner to be imprisoned in the said reformatory, and com¬ 
manding him, the said Marshal, to produce the body of your 
petitioner before this Honorable Court at a time and a place 
to be specified, and then and there, show cause, if any there 
be why your petitioner should not be forthwith released from 
the said reformatory, and to otherwise do as this Honorable 
Court may direct concerning your petitioner, in his behalf 
and that a Writ of Habeas Corpus ad subjiciendum be issued.. 

Haywood Pope, 

Petitioner. 

3 State of Virginia, 

County of Fairfax , $s: 

Haywood Pope of lawful age having been first duly sworn,, 
upon his oath deposes and says that he has read the foregoing 
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petition by him alleged are true, except such matters as are 
alleged on information and belief and as to said matters he 
verily believes to be true. 

Subscribed in my presence and sworn before me this 5th day 
of February A. D., 1940. 

[seal] Kenneth Dove, 

Notary Public. 

My commission expires September 16, 1942. 

Petitioner’s brief j 

Filed February 17, 1940 




STATEMENT 

j 

Petitioner, Haywood Pope, was indicted by a Grand Jury of 
the United States for the District of Columbia at the | July 
term, 1937 upon one indictment, robbery, and being numbered 
upon record of the United States District Court for the Dis¬ 
trict of Columbia as criminal case No. 60656. Petitioner was 
duly arraigned upon the fifteenth day of October 1937, at 
which time your petitioner entered a plea of not guilty, j On 
February the ninth, 1938, was found guilty as indicted,j and 
upon February eighteenth, 1938 was sentenced to serve three 
(3) to fifteen (15) years in prison. j 


ARGUMENT 

It is fundamental that in a criminal case where an 
4 indictment is void, one should not be deprived of his 
liberty by imprisonment, or incarcerated in a peni¬ 
tentiary or penal institution for a number of years by virtue 
of a void indictment, and sentence. 

In the case at bar there was one indictment returned by the 
July term 1937 Grand Jury, October 4, 1937. such indictment 
was redrawn and represented to the October term of Grand 
Jury, your petitioner was reindicted November 17, 1937 \ re¬ 
arraigned December 3, 1937. Such indictment No. 60656 be¬ 
came original indictment, therefore, your petitioner averjs he 
has been tried and convicted upon a void indictment ajs of 
February 9. 1938, and sentenced February 18, 1938. 

Your petitioner further contends such indictments were 
presented in violation of the following Amendments of j the 
United States Constitution and also violation of the District 
of Columbia District Code as follows—In criminal cases No. 
60656-60925 
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VI Amendment U. S. Constitution—Witnesses 

In all criminal prosecutions the accused shall enjoy the right 
to be confronted with the witnesses against him; to have com¬ 
pulsory process for obtaining witnesses in his favor. 

Your petitioner avers that in criminal case No. 60925 he has 
never been confronted with the witnesses that testified be¬ 
fore the October 1937 Grand Jury that presented an indict¬ 
ment against him on November 17, 1937; he also contends 
that he was never confronted with any complainant by name 
of Eddie Wilburn; that indictment No. 60925 states that he 
did make an assault with arms with intent to commit robbery 
and attempt robbery; nor was he confronted with one Eddie 
Wilburn on September 6, 1937; nor February 2, 1938, did 
Eddie Wilburn appear as a complainant witness to testify that 
one Haywood Pope committed any crime against him, Eddie 
Wilburn, on September 6, 1937, as indictment No. 
5 60925 contends. Witnesses that testified February 2, 

1938, at which date your petitioner was convicted was 
as following: J. H. Martin, Metropolitan police; Fred L. 
Rawlinson, Metropolitan police; Wyche Tilgham, Union 
Station; Adela Gearhart, Richmond, Virginia. Your petitioner 
avers that he was not confronted with any of the above wit¬ 
nesses, not until February 2. 1937, therefore, he had no com¬ 
pulsory process for obtaining witnesses in his defense. 

IV Amendment U. S. Constitution—Search and Seizure 

“The right of the people to be secure in their persons, against 
unreasonable seizure shall not be violated and no warrant shall 
issue but upon probable cause, supported by Oath or affirma¬ 
tion, and particular describing the person to be seized.” 

Your petitioner avers that Eddie Wilburn has never described 
him as the person that committed any offense against him as 
criminal indictment No. 60925 contends; nor was there any 
warrant issued upon probable cause supported by Oath by Eddie 
Wilburn that he committed any crime against him, Eddie Wil¬ 
burn, on September 6,1937, as indictment No. 60925 contends; 
therefore, your petitioner contends his constitutional rights have 
been violated in criminal case No. 60925—The IV Amendment. 

Your petitioner further contends that indictment No. 60925 
was illegally presented at the October 1937 Grand Jury; First, 
there was not any warrant sworn out in police court where all 
felony warrants are original by Eddie Wilburn that your peti¬ 
tioner committed any crime against him, Eddie Wilburn, on 
September 6,1937, as indictment No. 60925 contends, nor before 
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any justice of peace, Police Court Judge; nor any Justice of 
the District of Columbia District Court; therefore, the police 
Department denied him the due process of law, and the equal 
protection of law according to the XIV Amendment of 

6 the U. S. Constitution, that would have enabled him to 
be presented with the nature of the accusation of the 

crime and being confronted with the witnesses against him!, and 
would have had compulsory process to obtain witnesses ih his 
defense. 

XIV Amendment, U. S. Constitution 

All persons born in the United States, and subject t<j> the 
jurisdiction are citizens of the United States and the 'state 
wherein they reside; no state shall enforce any law Which 
shall abridge the privileges or immunities of a citizen of the 
United States; nor shall any state deprive any person of lib¬ 
erty without due process of the law; nor deny to any person 
within its jurisdiction, the equal protection of the law. 

Therefore, your petitioner contends that Eddie Wilburn, 
according to indictment No. 60925, was never produced by 
the Government as a complainant witness and testified at 
the grand jury term October 1937, nor at his trial, February 2, 
193S; therefore, indictment No. 60925 failed to prove that he 
committed any offense against one Eddie Wilburn; therefore, 
such indictment was invalid, February 2, 1938, and suchj trial 
was conducted, February 2,1938, in violation of the due process 
and equal protection of laws; therefore, he contends that he 
is being illegally held upon indictment No. 60925, in violation 
of the XIV Amendment of the United States Constitution. 

V Amendment, United States Constitution 

’ i 

No person shall be held in double jeopardy for the same 
offense. 

Your petitioner avers that on October 6, 1937, he wa^ dis¬ 
missed in Police Court of charge attempt robbery upon one 
Eddie Wilbrum, that happened upon September 6, 1937> and 
was later tried and convicted on February 2, 1938, of attempt 
robbery upon one Edward Wilbrum on charge that was 

7 committed September 6, 1937, and sentenced on Febru¬ 
ary 18, 1938, to from 6 months to three (3) years in 

prison that he is now serving, therefore, he contends that lhe is 
being held in double jeopardy, a violation of the V Amendment 
of the United States Constitution. 

Therefore. Your petitioner avers that he is being held ille¬ 
gally upon indictment No. 60925 at the District of Columbia 

i 
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Reformatory at Lorton, Fairfax county. State of Virginia, under 
the jurisdiction of the United States District Court for the 
District of Columbia of Washington. D. C. 

February 9. 193S, your petitioner was convicted by a jury 
upon indictment criminal case No. 60656, that was filed in 
open court October 4, 1937, sentenced on February 18, 1938, to 
from three (3) years to fifteen (15) years in prison, upon such 
conviction and sentence he is being confined at the D. C. Re¬ 
formatory, Lorton, Virginia; he contends that his constitu¬ 
tional rights have been denied him upon the following reasons: 

Chapter III—Police and Fire Department—Part I—Metro¬ 
politan Police—Section No. 485, Records; General Com¬ 
plaint book; Registry of lost, etc., property; Book of 
Record of Police 

The board of Commissioners shall cause to be kept the 
following books of records; namely, First General Complaint 
book, in which shall be entered every complaint preferred upon 
personal knowledge of circumstances thereof, with the name 
and residence of the complainant. 

Second, Books of Registry of lost, missing, or stolen prop¬ 
erty, for the general convenience of the public and of the 
Police of the District. 

Section No. 486, same; open to public inspection, all the 
books mentioned in the preceding section shall be at all busi¬ 
ness hours, and when not in actual use, open to public inspec¬ 
tion (R. S. D. C., Section #389). 

8 Your petitioner avers that above statutes have been 

violated, that the government failed to produce any evi¬ 
dence at the time of his trial, February 9, 193S; that one Ed¬ 
ward Hovermale made any complaint to any member of the 
Metropolitan Police Department; that he, Edward Hovermale. 
lost seventy dollars (870.00) in U. S. currency and a pocket- 
book valued at one dollar ($1.00) on April 3, 1937, at the 
District of Columbia, according to indictment No. 60656, con¬ 
tends. therefore, your petitioner contends sections #485-486 
have been violated. 

(2) Section #491—Arrest Without Warrant 

The several members of the police force shall have power 
and authority to immediately arrest without warrant, and take 
into custody any person who shall commit or threaten, or at¬ 
tempt to commit in the presence of such member, or within 
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his view, any breach of the peace or offense directly prohibited 
by act of Congress, or by any law or or ordinance in force 
shall immediately and without delay upon such arrest convey 
in person such offender before the proper court, that he may 
be dealt with according to law (R. S., D. C., Section #307). 

Therefore, Your petitioner avers that Section #491 has been 
violated in criminal indictment No. 60656, because officer Fred 
L. Rawlinson did not see him violate breach of peace against 
one Edward Hovermale on April 3, 1937, he had no right to 
present such case without first securing a warrant, directly at 
the July 1937 Grand Jury; he did not immediately without 
delay convey in person your petitioner before the proper court 
(The Police Court), where all felony warrants are original and 
such court has original jurisdiction over all District cases;, 
your petitioner was never granted a preliminary hearing in 
such court upon criminal case No. 60656. 

i 

(3) Section #493—Information and Return After Arrest 

j 

Every case of arrest shall be made known within six 
9 (6) hours thereafter to the Lieutenant of Police on duty 

in the precinct in which the arrest is made, by the per¬ 
son making the same; and it shall be the duty of the Lieuten¬ 
ant within twelve hours after such notice to make written 
return thereof, according to the rules and regulations 'of the 
board of commissioners, together with the name of the party 
arrested, the offense, the place of arrest, and the place;of de¬ 
tention (R. S., D. C., #399; June 11, 1887; 20 Stat.' 107C 
180: Section #6). 

Your petitioner avers that on date October 4, 1937, officer 
Fred L. Rawlinson was assigned to No. I precinct, and did 
not make known of his arrest to any Lieutenant of sucjh pre¬ 
cinct within Six (6) hours; no lieutenant of No. I pfecinct 
within twelve (12) hours made any written return thereof 
according to section #493 together with the name of your 
petitioner stating that he committed offense against one Ed¬ 
ward Hovermale. 

Therefore, your petitioner contends that he was charged in 
a violation of section #493 in criminal case No. 60656. : Your 
petitioner further contends that officer Fred L. RaWlinson 
infringed upon the above section by presenting criminal case 
No. 60656 directly before the July 1937 Grand Jury at; which 
date he was confined at the District of Columbia jail, without 
first securing a warrant in police court for his arrest, and 
bringing your petitioner before such police court, and such 

240478—40 - 2 
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court should examine such evidence and hold for further hear¬ 
ing, or hold your petitioner for the action of the grand jury 
if such evidence warrants such action. Therefore, your peti¬ 
tioner contends that he was charged in a violation of section 
#493 in criminal case No. 60656; was not granted equal pro¬ 
tection of the law because he was not confronted with wit¬ 
nesses that appeared before the July 1937 Grand Jury that 
filed an indictment against him on October 4, 1937. 

(4) VI Amendment of the United States Constitution— 

Witnesses 

10 In all criminal prosecutions, the accused shall enjoy the 
right to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnesses in his 
favor. 

Your petitioner contends that he has never been confronted 
with witnesses that testified at the July 1937 Grand Jury in 
criminal case No. 60656; nor did he appear, nor counsel in his 
behalf appeared before such Grand Jury criminal case was 
presented directly before such Grand Jury by officer Fred L. 
Rawlinson; therefore, he contends that false charge, and false 
witnesses were used before such Grand Jury, also irregular pro¬ 
ceedings was conducted at such Grand Jury; because he was 
not allowed to appear to state his side; therefore, he was not 
granted equal protection of laws as the Government, he con¬ 
tends such indictment was obtained in violation of the VI 
Amendment of the United States Constitution. 

(5) IV Amendment of the United States Constitution— 

Seizures 

The right of the people to be secure in their persons, against 
unreasonable seizures shall not be violated, and no warrants 
shall issue, but upon probable cause, supported by Oath or 
affirmation and particular describing the person to be seized. 

Your petitioner avers that Edward Hovermale never de¬ 
scribed him as the person to be seized nor was there any war¬ 
rant issued in probable cause, supported by Oath or 
affirmation that he committed criminal case No. 60656 against 
one Edward Hovermale, on date April 3, 1937, at the District 
of Columbia; therefore, indictment in criminal case No. 60656 
was obtained in violation of the IV Amendment of the United 
States Constitution. 
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XV Amendment of the. United States Constitution! 

No state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the Ujnited 

11 States; nor shall any state deprive any person of liberty 
without due process of laws; nor deny to any person 

within its jurisdiction the equal protection of the laws, j 

Your petitioner avers that he was not given any hearing in 
Police Court upon criminal case No. 60656; that he was 
charged without any warrant being sworn out by officer! Fred 
L. Rawlinson; nor Edward Hovermale that he robbed Eclward 
Hovermale of the sum of seventy dollars ($70.00) in U. S. nponey 
and a pocket-book valued at one dollar (S1.00) on date April 
3, 1937 as indictment in criminal case No. 60656 contends that 
criminal case No. 60656 was presented at the July 1937 Grand 
Jury without granting him permission to appear at such Grand 
Jury nor by aid of counsel; therefore, he contends that, false 
charge, irregular proceedings, false witnesses, and false j testi¬ 
monies were given before such Grand Jury, that caused them 
to present an indictment against him, October 4, 1937; there¬ 
fore, he contends that he was not given the due process of the 
law, and was also denied equal protection of laws as the! Gov¬ 
ernment that presented indictment No. 60656 secretly $it the 
July 1937 Grand Jury without notifying him of such proceed¬ 
ings; that violated the XV Amendment of the United States 
Constitution. 

Your petitioner contends that he is being illegally held at 
the District of Columbia Reformatory at Lorton. Fairfax 
County. Virginia, under the custody of the United States dis¬ 
trict court for the District of Columbia; therefore, prayjs this 
Honorable Court to cause his release on demand, or show cause, 
if any, why he should not be immediately released. 

Respectfully submitted. 

Haywood Pope, Petitioner. 

12 Order allowing petition to be filed without prepay- \ 

ment of costs, &c. 

Filed February 17, 1940 | 

I 

**#*!* 

j 

Let the petition be filed without prepayment of costs | 

Let the writ of habeas corpus issue returnable before one 
of the Justices of this Court on 20th February 1940, at IQ A m. 

F. Dickinson Letts, j 

Justice. 
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13 Indictment 

Filed in Open Court October 4, 1937 

District Court of the United States for the District 

of Columbia 

Holding a Criminal Term 
July Term, A. D. 1937 
District of Columbia, ss: 

The grand jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Haywood Pope, late of the District of Columbia 
aforesaid, on, to wit, the third day of April 1937, and at the 
District of Columbia aforesaid, by force and violence, and 
against resistance, and by putting in fear, and by sudden and 
stealthy seizure and snatching, feloniously did steal, take, and 
carry away, from and off the person, and from the immediate, 
actual possession of one Edward Hovermale, then and there 
being, a certain sum of money, to wit, seventy dollars in 
money, of the value of seventy dollars, and one pocketbook of 
the value of one dollar, of the goods, money, chattels, and 
property of the said Edward Hovermale; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 

Leslie C. Garnett, 

Attorney of the United States in and 

for the District of Columbia. 

[Endorsed:] Criminal No. 60656. United States vs. Hay¬ 
wood Pope. Robbery. A True Bill: Ralph H. Gauker, 
Foreman. 

14 Indictment 

Filed in Open Court October 4, 1937 
District Court of the United States for the District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1937 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 
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That one Haywood Pope, on, to wit, the sixth day of Septem¬ 
ber 1937, and at the District of Columbia aforesaid, with; force 
and arms, in and upon one Eddie Wilburn, then and there being, 
feloniously and wilfully did make an assault with intentj then 
and there, by force and violence, and by sudden and stealthy 
seizure and snatching, and against resistance, feloniously to 
steal, take, and carry away, from and out of the immediate 
actual possession of the said Eddie Wilburn, valuable goods, 
money, chattels, and property, which were then and there upon 
the person and in the immediate actual possession of thb said 
Eddie Wilburn; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

Leslie C. Garnett, 

Attorney of the United States in and 

for the District of Columbia. 

[Endorsed: ] Criminal No. 60657. United States v. Haywood 
Pope. Assault With Intent To Commit Robbery. A True Bill: 
Ralph H. Gauker, Foreman. 

15 Indictment 

Filed in Open Court November 17, 1937 

i 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 

October Term, A. D. 1937 j 

' j 

District of Columbia, ss: 

The Grand Jurors of the United States of America, id and 
for the District of Columbia aforesaid, upon their oath, do 
present: j 

That one Haywood Pope, on, to wit, the sixth day of Sep¬ 
tember 1937, and at the District of Columbia aforesaid, with 
force and arms, in and upon one Eddie Wilburn, then and there 
being, feloniously and wilfully did make an assault with intent, 
then and there, by force and violence, and by sudden I and 
stealthy seizure and snatching, and against resistance, feloni¬ 
ously to steal, take, and carry away, from and out ofj the 
immediate, actual possession of the said Eddie Wilburn, valu¬ 
able goods, money, chattels, and property, which were then 
and there upon the person and in the immediate, actual pos¬ 
session of the said Eddie Wilburn; against the form of the 
statute in such case made and provided, and against the p^eace 
and government of the said United States. 
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SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Haywood Pope, on, to wit, the sixth day of Sep¬ 
tember 1937, and at the District of Columbia aforesaid, by 
sudden and stealthy seizure and snatching, feloniously and 
unlawfully did attempt by means of an overt act, that is 

16 to say, by placing his hand in and near a pocket in the 
clothing on the person of one Eddie Wilburn, then and 

there being, feloniously and unlawfully to steal, take, and carry 
away, from and off the person of the said Eddie Wilburn, valu¬ 
able money and property which was then and there on the 
person of him, the said Eddie Wilburn; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 

Leslie C. Garnett, 

Attorney of the United States in and 

for the District of Columbia. 

[Endorsed:] Criminal No. 60925. United States vs. Hay¬ 
wood Pope. Assault With Intent To Commit Robbery and 
Attempted Robbery. A True Bill: Walter F. Chappell 
Foreman. 

17 District Court of the United States for the 

District of Columbia 

Friday, February IS" A. D. 1938. 
The Court resumes its session pursuant to adjournment: 
Mr. Justice O’Donoghue, presiding. 

***** 

No. 60656 
United States 


vs. 

Haywood Pope 
Indicted for Robbery 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the W r ashington Asylum and Jail, and by his attorney 
William Powell, Esquire; whereupon it is demanded of the 
defendant what further he has to say why the sentence of 


i 

i 

i 
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the law should not be pronounced against him and h^ says 
nothing except as he has already said; and thereupon it is 
considered by the Court that for his said offense the said de¬ 
fendant be imprisoned in the Penitentiary, as designated by 
the Attorney General of the United States, for the period of 
Three (3) years to Fifteen (15) years. 

No. 60925 

j 

United States 

; 

VS. 

Haywood Pope 

i 

I 

Indicted for Assault with Intent to Commit Robbery 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney Wil¬ 
liam Powell, Esquire; whereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence 
18 of the law should not be pronounced against him and 
he says nothing except as he has already said'; and 
thereupon it is considered by the Court that for his said offense 
the said defendant be taken by the Superintendent aforesaid, 
to the Asylum and Jail aforesaid, whence he came, thence to 
the Penitentiary, as designated by the Attorney General of 
the United States, there to be imprisoned for the period of 
Six (6) months to Three (3) years to take effect at the expi¬ 
ration of sentence pronounced in case No. 60656. 

Friday, February 25" A. D. 1938. 

The Court resumes its session pursuant to adjournment: 

Mr. Justice O’Donoghue, presiding. 

i 

*♦##!* 

No. 60657 j 

United States 


Haywood Pope 

Indicted for Assault with Intent to Commit Robbery 

i 

Now comes here the Attorney of the United States and 
says he will not further prosecute the indictment in the above 
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entitled case; whereupon it is considered by the Court that 
the said defendant go thereof without day. and be released from 
further custody in this case. 

Memorandum 
February 17, 1940 

Writ of Habeas Corpus and copies to Huff and Botkin, 
returned served. 

19 Return to writ of habeas corpus 

Filed February 19, 1940 

#**#•* 

Come now the Respondents herein, by their attorney, David 
A. Pine, United States Attorney in and for the District of 
Columbia, and for a return to the Writ of Habeas Corpus 
heretofore issued herein, represent to this Honorable Court 
as follows: 

1. That Petitioner was duly, lawfully, and properly indicted 
on October 4, 1937, in Criminal Case No. 00656, for robbery 
committed on Edward Hovermale in the District of Columbia 
on April 3, 1937; that Petitioner was lawfully convicted by a 
jury on February 9, 1938. and was duly sentenced upon said 
conviction on February 18, 1938, to a term of 3 to 15 years. 
That Petitioner was duly committed upon said sentence and 
is now being lawfully held by Respondents, pursuant to said 
commitment. 

2. That Petitioner was duly, lawfully, and properly indicted 
on November 17, 1937, in Criminal Case No. 60925, in two 
counts, the first charging the crime of assault with intent to 
commit robbery upon one Eddie Wilburn on September 6, 
1937, in the District of Columbia, and the second charging 
Petitioner with the crime of attempted robbery upon the same 
individual at the same time; and that Petitioner was lawfully 
convicted by a jury on February 2, 1938, under the second 
count of said indictment, and was acquitted under the first 
count thereof; and that Petitioner was duly sentenced in said 
case on February 18, 1938, to a term of 6 months to 3 years, 
said sentence to take effect at the expiration of the sentence 
described in the preceding paragraph. That Petitioner was 

duly committed upon said sentence and is now being 

20 lawfully held by these Respondents, pursuant to said 
commitment. 
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Wherefore, having made full return to said Writ of Habeas 
Corpus, these Respondents pray that the Writ may be dis¬ 
charged, the Petition therefor dismissed, and that Petitioner 
may be remanded to the custody from which he was taken 
by said Writ. 

David A. Pine, 

C. B. M., 

United States Attorney. 

Charles B. Murray, j 
Assistant United States Attorney. 

Memorandum 

February 26, 1940 

Order continuing hearing to March 4, 1940, filed. 

21 Order discharging writ of habeas corpus 

Filed March 4, 1940 j 

* * * * 4 

This cause came on for hearing upon the petition, the writ 

of habeas corpus, the return and answer thereto, and upon 
consideration thereof and the evidence adduced in open Court, 
it is by the Court this 4th day of March, 1940: 

Ordered that the writ of habeas corpus heretofore issued 
herein be, and the same is hereby discharged and the petition 
dismissed, and the petitioner remanded to the custody of 
respondent. 

Peyton Gordon, Justice. 


22 


Notice of appeal 
Filed March 5, 1940 


Notice is hereby given this 5th day of March 1940,! that 
Haywood Pope hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 4th day of March 1940 in favor of 
respondents against said petitioner. 

Haywood Pope, 

In Propria persona. 
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Memoranda 
April 11, 1940 

Praecipe for appearance of James A. Cobb for petitioner, 
filed. 

Motion to extend time for docketing record on appeal filed. 

Order extending time to and including ninety (90) days 
from March 5th, 1940, for docketing record on appeal, filed. 

23 Assignment of errors 

Filed April 22, 1940 

***** 

Now comes the defendant, Haywood Pope, by his counsel 
and says that the Court erred: 

1. In overruling the application for petition for the writ 
of Habeas Corpus, in that the indictment in Criminal #60925 
contained two (2) counts, one charging with assault with in¬ 
tent to commit robbery and the other attempted robbery, 
defendant having been acquitted on the charge, with assault 
with intent to commit robbery, in the first count, should have 
been acquitted on the second count, attempted robbery, the 
defendant having been twice put in jeopardy on the same 
offense. 

2. The defendant was denied his constitutional rights, in 
that he wasn't confronted with the witnesses who testified 
against him. 

3. The writ should have been granted, in that there was not 
a sufficiency of evidence upon which to predicate a verdict of 
guilty, and for other reasons apparent on the record. 

James A. Cobb, 
Counsel for Defendant. 

24 Proposed bill of exceptions 

Filed June 3,1940 

***** 

Be it remembered that the above-entitled cause came on for 
hearing on the fourth day of March 1940, upon the petition of 
Haywood Pope for a writ of habeas corpus, the said writ and 
the return and answer thereto of respondents; and at the said 
hearing the petitioner was represented by counsel; and the 
petition did not offer any evidence or testimony, but by state¬ 
ments made to the Court by petitioner and by his counsel, also 
maintained that he was entitled to release because, by being 
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put to trial on an indictment which in the first count charged 
him with assault with intent to commit robbery, and in the 
second count charged him with attempted robbery by overt act, 
he was twice put in jeopardy, and that he was deprived pf his 
constitutional right to be confronted with witnesses against him, 
in that one Eddie Wilburn did net testify in his trial. 

Whereupon, the attorney for the United States made the 
following statement to the Court: 

That one Edward Hovermale. a resident of Brunswick, Mary¬ 
land, who had been employed by the Baltimore and Ohiol Rail¬ 
road Company for forty-three years, arrived at Union Station 
in Washington some minutes before the 8:45 P. M. (approxi¬ 
mately) train was to leave on April 3, 1937. When he arrived 
at the gate there was a crowd there and it was several minutes 
before he passed through the gate. During that interval of 
between five and ten minutes he was jostled by Haywood Pope, 
whom he then observed, but he was not then aware that his 
pocket was being picked. A few minutes afterwards, 
25 as Mr. Hovermale was about to pass through thq gate, 
he reached for his pocketbook in order to exhibit his pass 
to the Ticket Collector, and discovered for the first time tbjat his 
pocketbook was gone. It contained $70.00 in money. Mr. 
Hovermale reported the matter to the police authorities at 
Union Station, who in turn reported the case to the police 
Department of this city. Mr. Hovermale left town the same 
night and within a few days reported the matter to the Police 
Department in Washington. 

On September 6, 1937, at about 10:20 o’clock P. M., a line 
of people was waiting at a train gate in Union Station in 
Washington. In this line was an elderly gentleman hamed 
Eddie Wilburn, who lived in South Carolina, and directly be¬ 
hind him was a Miss Gearhardt, a resident of Richmond, Vir¬ 
ginia. Miss Gearhardt saw Haywood Pope on her right as she 
stood in line and became suspicious of his actions and from 
then on observed him. He pushed his way in front df her 
so that he was directly behind Mr. Wilburn and while ho was 
in that position. Miss Gearhardt saw Pope then put hjs left 
hand into Wilburn’s left hip trousers pocket. Miss Gearhardt 
tried to call the Ticket Collector’s attention to what was hap¬ 
pening but before this could be done, Pope moved away with¬ 
out having taken anything from Wilburn’s pocket. (Wilburn 
apparently was oblivious to what was going on.) Immediately 
Miss Gearhardt told the Ticket Collector what had happened 
and the Ticket Collector walked in the direction that j Pope 
was going, whereupon Pope broke into a run. He was caught 
in the waiting room by an officer of Union Station. He refused 
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to say whether he had or had not attempted to pick Mr. Wil¬ 
burn’s pocket and the only statement he made was by way 
of explaining why he ran away: “With my record, do you 
think I was going to stand there?” 

Mr. Hovermale was then sent for by the police and he and 
Mrs. Hovermale came to Washington and were taken to the 
jail for the purpose of looking at Pope. Pope was placed in 
a line-up of seven men. Mr. Hovermale positively 

26 identified him as the man who had jostled him a few 
minutes before he missed his pocketbook on the night 

of April 3. 1937, at Union Station. Mr. Hovermale had pre¬ 
viously seen a photograph of Pope and in his testimony at 
the trial he testified that he “figured” that that was the picture 
of the man who had jostled him. Mrs. Hovermale did not 
positively identify anybody, but did say that a man in the 
line-up other than Pope looked like the man who had jostled 
her husband at Union Station on the night of April 3, 1937. 

On October 4, 1937, Pope was indicted in both cases; Mr. 
Hovermale’s charge being indictment number 60656, and Miss 
Gearhardt’s charge being indictment number 60657. This lat¬ 
ter consisted of one count charging assault with intent to 
commit robbery. After his interview with the witnesses in 
preparation for trial, the Assistant United States Attorney 
entertained some doubt whether assault could be proved. Ac¬ 
cordingly a new indictment in substitution for indictment 
number 60657 was returned by the Grand Jury on November 
17, 1937. This indictment, being number 60925, contained 
two counts, the first count charging assault to rob as in indict¬ 
ment number 60657, and the second count charging attempted 
robbery by an overt act—a violation of another section of the 
Code. The Government went to trial on indictment number 
60925 and after the trial was disposed of, and on February 25, 
1938, a nolle prosequi was entered to indictment number 60657. 

The first case tried was the charge of attempted robbery of 
Eddie Wilburn, indictment number 60925, on September 6, 
1937. This case went to trial on February 2, 1938. Eddie 
Wilburn was not a witness, having died since the attempted 
robbery. The defendant did not testify. The jury found the 
defendant not guilty on the first count which charged assault 
with intent to commit robbery, and guilty on the second count 
which charged attempted robbery by an overt act not amount¬ 
ing to assault. 

27 The charge of robbing Edward Hovermale, indictment 
number 60656, went to trial on February 9, 1938. Ho¬ 
vermale testified substantially as indicated earlier in this letter 
and positively identified the defendant Pope as the man who 
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had jostled him. Pope did not take the stand but he produced 
several witnesses in an attempt to prove that he was in Phila¬ 
delphia at the time of the robbery on April 3, 1937. Tjhe jury 
convicted the defendant. 

On February 18, 1938, Pope was sentenced in case number 
60656 to a term of three to fifteen years, and in case number 
60925 to a term of six months to three years, the latter sentence 
to begin after the expiration of the first. 

I enclose a copy of Pope’s criminal record which shows that 
Pope, who is now about 49 years of age, has for the past 30 
years been in trouble with police authorities of various states 
almost continually. 

Respectfully submitted. 

James A. CobbJ 
James A. Cobb,; 

Attorney for Defendant. 

Received copy of foregoing this 3 day of June 1940. 

Arthur J. McLaughlin,; 

Assistant Attorney for United States. 

Approved by A. J. McLaughlin, 6/3/40. 

28 Designation of Record 

i 

Filed April 22, 1940 j 

I 

# * * ♦ j * 

! 

The Clerk will please prepare the record in the above- 
entitled cause for transmission to the United States ! Court 
of Appeals for the District of Columbia. The Clerk will 
include the following: 

1. Indictment in Criminal #60925. j 

2. Indictment in Criminal #60656-7. 

1940 ! 

j 

3. February 17th—without the prepayment of cbsts— 

Letts, J. 

4. February 17th—petition, affidavit, and brief—filed;. 

5. February 17th—order for writ to issue returnable Feb¬ 

ruary 20th, 1940—Letts, J. 

6. February 17th—return to Habeas Corpus and Copies 

(2) to Huff and Botkin, returnable February j 20th,. 

1940. 

7. February 17th—answer of respondents to writ; App. 

David A. Pine and Chas. B. Murray. 
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8. February 26th—cause continued to March 4th, 1940— 

Gordon, J. 

9. March 4th—order discharging writ and remanding pe¬ 

titioner—Gordon, J. 

10. March 5th—notice of appeal—copy mailed to Murray. 

11. April 11th—appearance of James A. Cobb for peti¬ 

tioner. 

12. April 11th—motion of petitioner to extend time for 

docketing of record on appeal. 

29 13. April 11th—order extending time, 90 days from 

March 5th, 1940 to docket record on appeal— 
O’Donoghue, J. (Notified.) 

14. Sentence on both indictments and nolle pros on 60657. 

15. Assignment of errors. 

16. Statement of evidence. 

17. This designation of record. 

James A. Cobb, 
Counsel for Petitioner. 

Service of copy acknowledged this 22 day of April A. D. 1940. 

Arthur J. McLaughlin, 

Asst. United States Attorney. 

30 District Court of the United States for the District 

of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 29, both inclusive, to be 
a true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of this 
transcript, in cause entitled Haywood Pope, Petitioner vs. 
United States of America (Ray L. Huff, C. O. Botkin, Re¬ 
spondents), Habeas Corpus 2061, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 3rd day of June 1940. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7690. Haywood Pope, Ap¬ 
pellant vs. Ray L. Huff, General Superintendent of D. C. Penal 
Institutions, et al. United States Court of Appeals for the 
District of Columbia. Filed June 3, 1940. Joseph W. Stewart, 
Clerk. 
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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1940 


No. 7690— Special Calendar 
Haywood Pope, appellant 



vs. 

Ray L. Huff, General Superintendent of D. C. Penal 
Institutions, et al., appellees 


— 

i 

BRIEF ON BEHALF OF APPELLEES 


JURISDICTIONAL STATEMENT 

This in an appeal from a final order of the District 
Court of the United States for the District of Columbia 
discharging a writ of habeas corpus and dismissing the 
petition upon which the writ was issued, and remanding 
the appellant, petitioner below, to the custody of the 
appellees (R. 15). 

Jurisdiction of the lower Court is not, as appellant 
inadvertently states in his brief, the general powe(r of 
that Court over all criminal cases. It is well established 
that proceedings in habeas corpus are not criminal; but 
civil in nature. Ex parte Tong , 108 U. S. 556, 2 Si Ct. 
871, 27 L. ed. 826. In the light of this fact it is prbper 
and appropriate to set forth herein the pertinent stat- 

(l) ! 


| 



utes upon which it is believed appellant seeks to invoke 
the jurisdiction of this and the lower Court. 

Jurisdiction of the District Court in habeas corpus 
proceedings is founded upon the following statutes: 

Section 201, Title 24, District of Columbia Code 
(1929) ; 

Section 57, Title 18, District of Columbia Code 
(1929); 

Sections 451 et seq., Title 28, United States 
Code; Rev. St., Section 751. 

The jurisdiction of this Court to review a final order 
in a habeas corpus proceeding is obtained by virtue of 
the following statutes: 

Section 26, Title 18, District of Columbia Code 
(1929); 

Section 463-b, Title 28, United States Code; 
43 Stat. 940; 48 Stat. 926. 

On February 17, 1940, appellant filed in the lower 
Court a petition for writ of habeas corpus alleging as 
a ground therefor illegal imprisonment and restraint 
of his liberty in the District of Columbia Reformatory 
at Lorton, Virginia (R. 1). Appellees, respondents in 
the Court below, made return to the writ on February 
19th (R. 14) and, on March 4, 1940, the Court entered 
its order discharging the writ and dismissing the peti¬ 
tion (R. 15). This appeal was taken from that order 
(R. 15). 

STATEMENT OF CASE 

On October 4, 1937, appellant was indicted by the 
Grand Jury of the District of Columbia in Criminal 
Case No. 60656 for robberv alleged to have been com- 
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mitted on April 3, 1937, upon one Edward Hovermale 
(R. 10,14,18). After trial and conviction upon this in¬ 
dictment appellant, on February 18,1938, was sentenced 
to serve a term of three to fifteen years in the peniten¬ 
tiary (R. 14). On the same day, namely October 4, 
1937, a second indictment, No. 60657, was returned by 
the Grand Jury against the appellant in which he was 
charged with assault with intent to commit robbery 
upon one Eddie Wilburn on September 6, 1937 (1^. 10, 
14, 18). A nolle prosequi was entered to this indict¬ 
ment on February 15,1938 (R. 13,18). On November 
17, 1937, a third indictment, No. 60925, was returned 
against the appellant charging him in two counts with 
(1) assault with intent to commit robbery and (2) at¬ 
tempted robbery (R. 11, 12, 14, 18). At the trial on 
this indictment appellant was acquitted of the offense 
of assault with intent to commit robbery charged ip the 
first count but was found guilty on the second coiujit of 
attempted robbery (R. 14, 18). He was sentenced to 
a term of six months to three years, the sentence to 
take effect at the expiration of the sentence imposed 
under indictment No. 60656, discussed above (R. 14,19). 
Eddie Wilburn, the alleged victim of this crime, was 
not called as a witness for the Government, having died 
before the time of trial (R. 18). j 

The petition for the writ of habeas corpus assailed 
the conviction and sentence in each case (R. 1).| At 
the hearing on the petition, appellant adduced nojevi- 
dence or testimony on his behalf (R. 16). The attorney 
for the United States, however, reviewed for the Court 
the pertinent facts in the case and these, substantially 
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as set forth above, have been incorporated by agreement 
in a bill of exceptions which appears in the printed 
record at pages 16 to 19. On March 4, 1940, the lower 
Court entered its order in the case from which this ap¬ 
peal was taken (R. 15). 

STATUTES INVOLVED 

Section 34, Title 6, D. C. Code (1929) : 

"Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from 
the person or immediate actual possession of an¬ 
other anything of value, is guilty of robbery, and 
any person convicted thereof shall suffer impris¬ 
onment for not less than six months nor more 
than fifteen years. (Mar. 3, 1901, 31 Stat. 1322, 
c. 854, sec. 810.) 

Section 26, Title 6, D. C. Code (1929): 

Every person convicted of any assault with 
intent to kill or to commit rape, or to commit 
robbery, or mingling poison with food, drink, or 
medicine with intent to kill, or willfully poison¬ 
ing any well, spring, or cistern of water, shall be 
sentenced to imprisonment for not more than 
fifteen years. (Mar. 3,1901. 31 Stat. 1321. c. 854, 
sec, 824.) 

Section 35, Title 6, D. C. Code (1929) : 

Whoever attempts to commit robbery, as de¬ 
fined in section 34 of this title, by an overt act, 
shall be imprisoned for not more than three years 
or be fined not more than five hundred dollars, 
or both. (Mar. 3.1901, 31 Stat. 1322, c. 854, sec. 
811.) 
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STATEMENT OF ISSUES INVOLVED ! 

i 

j 

The assignments of error in this case (R. 16) present 
for the consideration of the Court three points: 

(1) Whether the sufficiency of evidence to support 
a verdict of guiltv in a criminal trial may be reviewed 
collaterally in a habeas corpus proceeding; 

(2) Whether a verdict of not guilty on one coupt of 
an indictment charging a greater offense required, on 
the theory of former jeopardy, an acquittal on a second 
count of the same indictment charging a lesser but} cog¬ 
nate offense; 

(3) Whether the constitutional right of an accused 
to be confronted with the witnesses against him requires 
the Government to produce in open Court at the! trial 
the victim of the crime alleged to have been committed. 

It is respectfully submitted that none of these issues 
presents a substantial question of merit. Moreover, 
points 2 and 3 are not properly before the Court ip any 
event. 

ARGUMENT 

! 

I 

I 

The sufficiency and weight of evidence to support conviction 

in criminal case No. 60656 cannot be reviewed collaterally 

in a habeas corpus proceeding 

j 

i 

The validitv of the conviction and sentence ini case 
No. 60656 is assailed by appellant solely upon the ground 
that there was insufficient evidence upon which to su&- 
tain the conviction, it being contended that the evidence 
connecting appellant with the crime was so slight and 
attenuated as to render the verdict of the jury a jnere 


I 

j 
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nullity. It should be noted at the outset, however, that 
the tenuousness of this objection is conceded by the 
appellant. 

Other than that which appears in the statement made 
to the lower Court by the United States Attorney (K. 
17), the record in this proceeding does not disclose the 
evidence upon which appellant was convicted in the 
criminal trial. An examination of that statement 
shows that appellant was “positively” identified by the 
victim of the crime (R. 18). It is now contended, how¬ 
ever. that there was evidence in the criminal trial of a 
much stronger character—which evidence appears for 
the first time in this proceeding in appellant’s brief— 
which, it is urged, clearly established appellant's pres¬ 
ence in Pennsylvania on the day of the commission of 
the crime. Although the proof of such evidence is not 
properly before this Court, it may be assumed, for pur¬ 
poses of argument, that such evidence was presented to 
and considered by the jury. At most, it had the effect 
of creating merely a question of fact as to identity, the 
truth of which was for the determination of the jury in 
finding the innocence or guilt of the appellant. Com¬ 
pare Horner v. United States, 143 U. S. 207, 215, 12 
S. Ct. 407, 36 L. ed. 126. 

Thus, even viewed in the light most favorable to the 
appellant, his contention avails him nothing. It is 
neither contended, nor does the record show, that the 
trial Court lacked jurisdiction over either the person of 
the appellant or the crime charged against him in the 
indictment. It is axiomatic that “Where the District 
Court has jurisdiction of the person and subject mat- 




ter in a criminal prosecution, the writ of habeas corpus 
cannot be used as a writ of error. The judgment of 
conviction is not subject to collateral attack.” Bowen 
v. Johnson, 306 U. S. 19, 23, 59 S. Ct. 442, 83 L. ed.|455, 
and cases there cited. That the evidence may have been 
insufficient—or even lacking—to support a conviction 
is a matter which cannot be inquired into in such a pro¬ 
ceeding. Cross! ey v. California, 168 U. S. 640,18 S. Ct. 
242, 42 L. ed. 610. j 

A contention similar to that here made was ujrged 
upon, and rejected by, the Supreme Court of the Uiliited 
States in the leading case of Harlan vs. McGourin> 218 
U. S. 442, 448, 31 S. Ct. 44, 54 L. ed. 1101. In disposing 
of the question, the Court said: | 


The contention is that in the respects pointed out 
the testimony wholly fails to support the charge. 
The attack is thus not upon the jurisdiction! and 
authority of the court to proceed to investigate 
and determine the truth of the charge, but Upon 
the sufficiency of the evidence to show the guilt 
of the accused. This has never been held to be 
within the province of a writ of habeas corpus. 
Upon habeas corpus the court examines only the 
power and authority of‘ the court to act, nolj the 
correctness of its conclusions. See, among other 
cases in this court, Ex parte Kearney, 7 Wlieat. 
38; Ex parte Terry, 128 U. S. 289, 306; Darts v. 
j Season, 133 U. S. 333; Ex parte Parks, 93 U. S. 
18, 22, 23; Kaizo v. Henry, 211 U. S. 146, 148. 

As a further ground in support of the issuance of 
the writ appellant urges for the first time in his appel¬ 
late brief that, on the advice of counsel, he did not take 
the stand to testify as to his whereabouts on the day of 
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the crime in order thereby to corroborate the testimony 
of his witnesses. The contention, even if properly be¬ 
fore the Court, and we think it is not, is without merit. 
Why appellant w T as advised against testifying is not 
shown. Under the circumstances, and in the absence 
of a charge of ignorance or dishonesty on the part of 
the attorney, it is proper to presume, and the law does 
presume, that he had good reason for advising appel¬ 
lant as he did. Mandril v. People, 76 Colo. 296, 231 
Pac. 199. 202, 203. A judgment cannot lightly be set 
aside on collateral attack, even on habeas corpus. When 
so attacked the judgment carries with it a presump¬ 
tion of regularity, and the burden rests upon the party 
assailing that judgment to establish the violation of 
a jurisdictional right. Johnson v. Zerbst, 304 U. S. 45S, 
468, 58 S. Ct. 1019, 82 L. ed. 1461. On the bald asser¬ 
tion made in appellant’s brief, it cannot reasonably be 
held that he was deprived of his right to be represented 
by counsel. Moreover, from appellant’s own admission, 
it clearly appears that he was in no way prejudiced by 
his failure to testifv. His testimony would have been 

* v 

only in corroboration of that of his other witnesses. 

II 

Application for release from imprisonment under sentence in 
criminal case No. 60925 premature 

If it is determined by this court that appellant was 
properly convicted and sentenced in criminal case No. 
60656, and is being lawfully detained under that sen¬ 
tence, it is clear that the application for writ of habeas 
corpus based upon the invalidity of the conviction and 
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sentence in criminal case No. 60925 is premature. ’Ap¬ 
pellant was sentenced in the former case on February 
18, 1938 for a term of 3 to 15 years imprisonment in 
the penitentiary and has been duly committed upon!that 
sentence (R. 14, 19). On the same day sentence! was 
imposed upon appellant in case No. 609L5, service <>i 
which was to take effect upon the expiration ; •’ ihejsen¬ 
tence first imposed (R. 19). Upon the face of the record 
it is clearly apparent that the sentence in the latter|case 
has not expired and that appellant is, as stated hereto¬ 
fore, lawfully in custody thereunder. Consequently, 
appellant has not entered upon the service of, and is not 
being detained by virtue of, the challenged sentence. 
The application for a writ of habeas corpus for release 
from custody under the second sentence is, therefore, 
premature and the order of the lower court dismissing 
the petition was j^roper. 

The only judicial relief authorized by a proceeding in 
habeas corpus ad subjiciendum is the immediate;dis¬ 
charge of the prisoner from unlawful custody. | Its 

| 

purpose is not “to invoke judicial determination of 
questions which could not affect the lawfulness of the 
custody.” McNally v. Hill, 293 U. S. 131,137, 55 S. Ct. 
24, 79 L. ed. 238. In the McNally case Petitioner;was 
sentenced on each of three counts of an indictments the 
sentence on the first to run concurrently with thajt on 
the second, and the sentence on the second and thifd to 
run consecutively. At the time of the filing of the peti¬ 
tion for writ of habeas corpus, sentence on the second 
had not expired and service of sentence on the third 
had not yet begun. The conviction and sentence oh the 
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third was assailed as void. As petitioner was not de¬ 
tained at the time under the sentence imposed on the 
third count, the court held that the writ of habeas 
corpus could not be used to test the validity of that 
sentence. The language there used is equally applica¬ 
ble to the case at bar: 

We find it unnecessary to consider the ques¬ 
tions raised or decided below, which the peti¬ 
tioner presses here. We conclude that, as it ap¬ 
pears from the petition that the detention of 
petitioner is lawful under the sentence on the 
second count, there is no occasion, in a habeas 
corpus proceeding, for inquiry into the validity 
of his conviction under the third. [293 U. S. at 
135.] 

It was said in McNcaly v. Joln/ston, 100 F. (2d) 280, 
281 (C. C. A. 9), where the same issue was presented: 

The function of the writ of habeas porpus is to 
determine whether or not the prisoner is en¬ 
titled to immediate release, and not to secure the 
judicial decision of a question which, even if de¬ 
termined in the prisoner's favor, could not result 
in his immediate release. 

See: 

Dodd v. Doul', 60 App. I). C. 68, 47 F. (2d) 430; 
Reger v. Hudspeth, 103 F. (2d) 825 (C. C. A. 7), 
cert, den., 308 IT. S. 549; 

Johnson v. Aderhold, 73 F. (2d) 102 (C. C. A. 5); 
Colson v. Aderhold, 73 F. (2d) 191 (C. C. A. 5). 

Appellant is seeking to establish in this proceeding 

the invalidin' of the conviction and sentence in case No. 
* 

60925, under which he will be incarcerated after the 
expiration of the sentence imposed in case No. 60656. 
Unless the conviction and sentence imposed in the lat- 
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ter ease are found to be unlawful, it follows necessarily, 
from the authorities presented above, that the determi¬ 
nation of the legality of custody under the sentence in 
case No. 60925 must await the expiration of the sen¬ 
tence now being served. The action of the lower Court 
in dismissing the petition for writ of ha bras corpus, 
therefore, should be sustained. 


Ill 

i 

A verdict of not guilty under first count of indictment charg¬ 
ing greater offense does not require acquittal of charge of 
lesser offense contained in second count 


Apart from the fundamental jurisdictional objection, 
which, it is respectfully submitted, completely disposes 
of the question, appellant's contention that the convic¬ 
tion and sentence in criminal case No. 60925 were un- 

i 

lawful and void is unsustainable on the merits. ! 

Appellant was charged, in two counts, of assault with 
intent to rob and of attempted robbery. It is conceded 
that each is a separate and distinct offense under the 
District of Columbia Code. Sections 26 and 35, i Title 
6, D. C. Code (1929). The propriety of the joinder 
of the two counts in one indictment is not specifically 
questioned. Express sanction therefor is given byj Con¬ 
gress in Section 557 of Title 18 of the U. S. Code, j Rev. 
St. § 1024. See Welsh v. United States, 267 F;. 819 
(C. C. A. 2), holding a count charging a principal 
offense to be properly joined in the same indictment 
with a count charging an attempt to commit! that 
offense. 

But while appellant does not challenge the indictment 
because of this joinder, the effect of his contention is 

i 

just that. His contention, as the Government uiider- 


i 

i 

i 

I 
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stands it, is that where an indictment contains two 
counts, one of which charges an offense greater than 
that charged in the second count, a verdict of not guilty 
on the first count constitutes in law an acquittal of all 
lesser offenses included within the offense there charged, 
even though the lesser offense is the subject of the sec¬ 
ond count. Hence, it is argued, upon acquittal on the 
first count, jeopardy attaches and all further prosecu¬ 
tion on the other count is barred. What this amounts 
to, in effect, therefore, is merely that a count charging 
a lesser offense will not support a conviction thereunder 
if the jury renders a verdict of acquittal under a count 
charging a greater offense. Implicit in this argument, 
when applied to the facts of the case at hand, is that the 
crime of assault with intent to rob includes within it the 
crime of attempted robbery; that the latter is merely an 
offense of lesser degree than the former. The Govern¬ 
ment cannot agree with this conclusion. But because 
of the utter lack of merit in the contention urged, it 
concedes, solely for the purpose of this appeal, the cor¬ 
rectness thereof. 

The error in appellant's argument, as thus analyzed, 
resides in the fact that he treats the two counts of the 
indictment as two distinct indictments, returned separ¬ 
ately and tried consecutively in point of time. This 
erroneous premise is fatal to his contention. Although 
it will not be denied that for some purposes different 
counts of a single indictment may be, in contemplation 
of law, separate indictments (Dunn v. United States, 
284 U. S. 390, 52 S. Ct. 189, 76 L. Ed. 356), they cannot 
be so treated in order to support a plea of former jeop- 
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ardy. Jeopardy does not run from count to count but 
only from trial to trial. A trial is upon an indictment 
as a whole, and the verdict of the jury must be respon¬ 
sive to the several counts contained therein. Thus, for 

i 

example, a verdict of not guilty upon a count charging 
murder in the first degree cannot be and is not respon¬ 
sive to a count charging manslaughter, although the lat¬ 
ter offense is necessarily included within the greater 
offense of murder. Exhaustive citation of authorities 
need not be made to establish this proposition. In Peo¬ 
ple v. Day, 248 Pac. 250,199 Cal. 78, the defendant! was 
indicted on two counts, each charging a separate! but 
cognate offense. In holding that an acquittal upon one 

l 

count did not bar a verdict under the other county the 
Supreme Court of California said: 

* * * the rule, applicable to jeopardy,!that 
an acquittal of a higher offense necessarily in¬ 
volves an acquittal of a lesser offense included 
therein, and that thereafter the defendant cannot 
be tried for another higher offense involving* 
therein the same lesser offense, has no application 
to a situation where the two higher offensesj are 
presented to the jury in alternative counts. *!* * 
If an accused is acquitted after a trial upon an 
indictment containing but one count, the jury 
necessarily found that the elements composing a 
lesser offense included within the higher offense 
charged were absent, for otherwise it would liave 
been their duty to convict the defendant of the 
lesser offense. However, if a defendant isj ac¬ 
quitted upon one count of an indictment contain¬ 
ing alternative counts, it does not follow that! the 
jury found all of the elements essential to,the 
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offense stated in that count absent, but merely 
that thev found absent the element or elements 
distinguishing the offense stated in that count 
from the offense stated in the alternative count. 

The findings of a verdict are not to be regarded as suc¬ 
cessive verdicts rendered in the same order of time as 
the several counts which are set forth in the indictment. 
A finding of innocence as to one count cannot be con¬ 
sidered final with respect to any other count or with 
respect to any particular fact necessarily included with¬ 
in the charge made in that count. As was said in Ben- 
way v. People of Michigan, 26 Fed. (2d) 168, 172 
(C. 0. A. 6) : 

If the verdicts upon the several counts were 
not fatally inconsistent, the acquittal upon counts 
1 and 2 cannot operate as an acquittal upon count 
3 and so to discharge the defendant. This seems 
elementary, but precedent to such effect is not 
wanting. Thus in Dimmick v. U. S., 121 F. 638, 
642 (C. C. A. 9), it was held that, under two 
counts charging cognate offenses with reference 
to the same transaction (mishandling of public 
moneys), acquittal under one count does not en¬ 
title defendant to acquittal under the other. And 
in Commonwealth v. Dow, 217 Mass. 473,484,105 
N. E. 995, 1000, the court savs: “It may be that 
proof of the same acts would constitute an of¬ 
fense under either section. But where counts 
of such nature are combined in one indictment, 
a verdict of not guilty upon one count does not 
involve the same result as to all. ?? 

And the court there pointed out: 

Whatever the foundation of acquittal [as to 
one count] may have been, it is manifest that 
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i 
j 

such acquittal was of benefit and not of prejudice 
to the defendant. 

The argument that the doctrine of former jeopardy 
applies between counts of the same indictment may be 
answered adequately by reference to the pertinent ob¬ 
servation made by the court in Gozner v. United States, 
9 Fed. (2d) 603, 605 (C. C. A. 6) : j 

Such argument [of res ad judicata between 
counts] must rest and proceed upon the theory 
that the findings of the jury as to such earlier 
counts were made before the jury considered the 
question of guilt or innocence under the fourth 
count. We think that such theory is based upon 
mere assumption, and is without any substantial 
basis either of fact or of law. There can, in ! our 
opinion, be no presumption that any particular 
count of an indictment was disposed of by; the 
jury before any other count in the same indict¬ 
ment. The findings and verdict on all of; the 
counts were returned by the jury at the same 
time, and such findings must be treated as made 
simultaneously with reference to each other. The 
doctrine, therefore, of res judicata can have no 
application. 

i 

To carry appellant’s argument to its logical conclu¬ 
sion, an acquittal on a prior count of an indictment 
charging a greater offense would in every case require 
the court to direct a verdict on every other count charg¬ 
ing the accused with the commission of lesser offenses 
arising from the same transaction, although to sustain 
the several charges, evidence of different acts would be 
necessary. This would necessarily nullify the estab¬ 
lished practice, sanctioned by our courts since the edrly 



16 


common law, of joining in one indictment several dis¬ 
tinct but related crimes. 

Moreover, it is well established todav that consistency 
in a verdict as between separate counts is not necessary, 
so long as the verdict upon any one individual count is 
in itself consistent. Dunn v. United States, supra-; 
Boram v. United States, 284 U. S. 596, 52 S. Ct. 205, 
76 L. ed. 513; Crichton v. United States, 67 App. D. C. 
300, 92 F. (2) 224; Long v. United States, 90 F. (2d) 
482, 484 (C. C. A. 9). Thus, even construing appel¬ 
lant's contention as a challenge to the consistency of 
the verdict, which, it is submitted, is farfetched and 
impossible of acceptance, it cannot be sustained in any 
event. 

IV 

The right of an accused to be confronted with the witnesses 
against him does not require the Government to call any 
particular witness to testify 

Although it is the contention of the Government that 
this question, like the preceding one, is not properly 
before the Court, there is no merit to it in any event, 
and in this respect it will be observed that the question 
is neither mentioned nor discussed in appellant’s brief. 

While it is true that the Sixth Amendment to the 
Constitution guarantees to an accused the right to be 
confronted with the witnesses against him, the purpose 
and function of that right are to secure to the accused 
the opportunity of cross-examination and of observing 
the demeanor and conduct of those testifying against 
him. Mattox v. United States, 156 U. S. 237, 242, 15 S. 
Ct. 337, 39 L. ed. 409. The protection of that right does 
not require the Government to place upon the stand any 
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or every person having knowledge of the crime. lit is 
well settled that the Government may prosecute a case 
in such manner as it may consider expedient and wise. 
It need not call any particular witness or produce all 
evidence which it may have in its possession. As was 
said in this respect by this Court in Williams v. United 
States, 57 App. D. C. 253, 20 F. (2d) 269: j 

In the ordinary criminal trial, the district 
attorney is entitled to pursue and elaborate his 
theory of the case, and to exercise his own judg¬ 
ment as to the witnesses to be called. In deter¬ 
mining what testimony shall be adduced^ his 
judgment is not to be challenged or interfered 
with, so long as the rules of evidence and ipro- 
cedure are complied with, and there is nothipg in 
either which required the district attorney ip the 
present case to call a particular witness to testify 
merely because his name was indorsed upop the 
indictment. 

See also: 

Jordon v. Bondy (No. 7601, decided Jul\l 29, 

1940), — App. D. C. —. — F. (2d) —; 
Sanford v. United States, 69 App. D. C. 46, 98 F. 

(2d) 325; 

Cummings v. United States, 15 F. (2d) 168 (<D. C. 

A. 9); j 

Love v. United States, 74 F. (2d) 988 (C. C. A* 9). 

Necessarily, therefore, the Government need not,land 
cannot, call as a witness a person who had died prior 
to the time of trial. That the person so dying, or iwho 
for any other reason was not called as a witness, may 
have been the victim of the crime is immaterial. Thus, 
in Ay cock v. United States, 62 F. (2d) 612 (C. C. A. 
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9), cert. den. 289 IT. S. 734, the court, answering a simi¬ 
lar objection, said: 

The constitutional rhrht of the defendants to 
be confronted by the witnesses in the trial of a 
criminal case imposes no obligation on the gov¬ 
ernment to call any specific persons as witnesses. 
That defendants might have expected to be 
confronted by persons whose legal names and 
addresses were those stated in the indictment 
is entirelv immaterial; their remedy, if taken bv 
surprise, was to ask for a continuance. They 
were deprived of no constitutional right in not 
being confronted by persons legally bearing cer¬ 
tain names. 

It would be a travesty upon justice to permit a person 
to escape payment of his debt to society for the com¬ 
mission of a crime simply because of the unfortunate 
death of his victim. To sav that a criminal should go 
free merelv because death has claimed his victim would 
be to sacrifice the rights of the public to protect an inci¬ 
dental benefit to the accused. The very statement of 
the contention is its refutation. See Mattox v. United 
States, supra. To hold otherwise would permit every 
murderer to escape prosecution for his homicide. 
Where a crime is shown beyond a reasonable doubt to 
have been committed by the accused, the testimony of 
the victim, or of any other witness not called by the 
Government, would be cumulatively corroborative only 
of facts fully proved by other witnesses or evidence. 
This court held recently that under such circumstances 
there is no sufficient ground for release by habeas 
corpus. Jordon v. Bondy (No. 7601, decided July 29, 
1940), — App. D. C. —, — F. (2d) —. 
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CONCLUSION 

For the reasons stated above, it is respectfullyj con¬ 
tended that the order of the Court below is proper and 
should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 
Arthur J. McLaughlin, 

Assistant United States Attorney, j 
Charles B. Murray, j 
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